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UNI TED STATES ENVI RONVENTAL PROTECTI ON AGENCY
Ofice of Air Quality Planning and Standards
Research Triangle Park, North Carolina 27711

FEB 15 1989

SUBJECT: CGuidance on Early Del egation of Authority for the
Ni t rogen Di oxi de (NO2) Increnents Program

FROM CGerald A Emison, Directors
Ofice of Air Quality Planning and Standards

TO Louis F. Gtto, Director
Ai r Managenent Division, Region

This is in response to your nenorandum of Decenber 23, 1988 to Don
Clay, in which you requested guidance on the procedures to be followed in
advancing the effective date of 40 CFR Part 52 for the NO2 prevention of
significant deterioration (PSD) increments to enable States seeking
del egation of authority to inplenent the NO2 i ncrenents prior to Novenber
17, 1990. Specifically, you requested guidance on two questions:

1. How do States with del egated authority initiate the process of
advancing the general effective date of 40 CFR 52.217

2. What are the appropriate Environnental Protection Agency (EPA)
rul emaki ng procedures for carrying out a State's request?

As you noted in your nmenorandum the preanble to the NO2 increnents
regul ati on pronul gated on Cctober 17, 1988, gave del egated States the
opportunity to request authority to inplenent the requirenents of the NO2
increments regulation as early as the effective date of the 40 CFR 51. 166
regul ation (October 17, 1989). Oherwi se, the NO2 increnment requirenments
do not become effective in delegated States until 25 nonths after
pronul gati on (Novenmber 17, 1990).

The Office of General Counsel (OGC) and the Office of Air Quality
Pl anni ng and Standards (QAQPS) have jointly devel oped the procedures
outlined herein for advancing the date at which del egated States can assume
responsibility for inplenmenting the NO2 increment requirenents. This
expl anation shoul d answer your specific questions regarding the procedures
to use.
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In answer to your first question, a State desiring del egation of the
NC2 increnment provisions of the revised 40 CFR Part 52 PSD program nust
submt an amended PSD del egaticn agreenent to its Region for review and

approval. The formof this proposed amendnent may follow that of the PSD
del egati on agreenment now in force. 1t should contain an expl anation of how
the State plans to neet the new NO2 increnent requirenents. |In particular,

it nust denonstrate that the State has adequate | egal authority under State
law to accept the delegation. Also, the anended del egati on agreenent nust
address how i ncrenent consuned since the February 8, 1988 baseline date



wi Il be determ ned and possi bl e exceedances corrected, and how i ncrenent
consunption in the future will be tracked. 1In addition, in accordance with
the discussion in the preanble to the final rule (53 FR 40659), the anended
del egati on agreenent or an acconpanyi ng docunment must contain a stipulation
by the appropriate State official that the State does not intend to submt
the necessary Part 51 SIP revisions within 21 nonths of the promul gati on of
the NO2 increnent regulations. Such a stipulation would not, however,
prevent the State fromlater changing its mnd and submtting Part 51
revisions within the allotted tine.

Sone States may not be able to denpbnstrate adequate |egal authority
under State law to accept delegation. For exanple, a State nmay be
prohibited fromadopting any rule nore stringent than EPA's, and this could
be interpreted by the State to preclude accepting del egation of EPA rules
whi ch, although they have been pronul gated, are not yet in effect. There
is no mechani sm avail able to EPA to enable such States to adopt the NO2
increments prior to EPA's effective date.

As to the second question, when an acceptable application for early
del egati on has been received froma State, the Region should place a
direct-final notice in the Federal Register, unless it anticipates adverse
public comment. Al though Headquarters' review of NO2 PSD SIP revisions is
not required, we would be willing (and OGC would like) to review at |east
the first of these notices. The notice should explain that the effective
date of 40 CFR Part 52 is being advanced for that State as provided for in
EPA' s pronul gation of the NO2 increnments regul ation. An acconpanying
revision to the Part 52 subpart for the State in question should provide
that: "The provisions of section 52.21 (b) through (w), including
revi sions promul gated on Cctober 17, 1988, at 53 FR 40671, are hereby
i ncorporated and made a part of the applicable State plan for the State of

Regar dl ess of whether a State desires delegation of the NO2 increnent
regul ations prior to (or on) the general effective date of the revised 40
CFR 52.21, the Region should use that opportunity to review the current
del egation and revise it, as appropriate, to ensure consistency with EPA
pol i ci es.

If you have any questions about tie guidance provided in this
menor andum pl ease contact Eric Noble at FTS 629-5362, Gary MCutchen at
FTS 629-5592, or G eg Foote at FTS 382-7625.
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